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THE ISSUES
1.
Prothonotary, Lafreniere made a decision on the wrong issue.  He assumed that there was a grievance procedure to follow.  In fact, the way that the Canadian Forces handled this matter deprived the plaintiff of the right to grieve.

There was nothing to grieve in the Plaintiff’s case.  

2.
If there was a right to grieve, then the Plaintiff says her suit should be allowed to proceed as the grievance procedure in the Canadian Forces is a sham.

The issue in this case is whether the plaintiff, a member of the Canadian Forces, is required to follow grievance procedures that are so flawed in their application as to amount to a denial of justice.

In this Plaintiff’s experience, criteria set out as to how to grieve in the Canadian Forces are never followed.  Procedural timings and deadlines are not adhered to by the Canadian Forces.  Grievances are not brought to a conclusion within a reasonable time or at all.

Due to their being in reality no effective grievance procedure the plaintiff is in effect denied the ability to make right what she feels is a wrong visited upon her

In these circumstances, the Plaintiff says following the grievance procedure before allowing her to sue in this court, effectively denies her any remedy at all. In fact, the system is so flawed that she has been deprived of any meaningful remedy for the wrongs that have been done to her: Smith v. Att. Gen. of Canada, 2006 NBQB 86 (CanLII)
The reality is that members of the Canadian Forces do not have the money to bring the traditional writs to this court every time (of the many times) that the Canadian Forces fail to follow their written policy on grievances. 
For these reasons the plaintiff’s suit in this court ought not to be dismissed without the merits being explored at trial.

THE FACTS

3.  
The plaintiff is employed by the Department of National Defence, in the Canadian Forces at the Fleet Logistics Support Centre of Base Logistics, Canadian Forces Base Esquimalt. 

4.
The plaintiff wished to be transferred to Public Affairs. The terms of reference for the Public Affairs Board (the body that reviews candidates for possible reassignment to Public Affairs) specifically stated that the purpose of the board was to:

“review the files of eligible candidates so as to establish a merit list for Occupation Transfer and Reassignment into the PAffO [Public Affairs Officer] occupation.  At not time during the deliberation of this board did any member use race, national or ethnic origin, religion, age, sex, marital status, family status, disability, or conviction for which a pardon has been granted as factors in determining performance, merit or suitability.”

6.
On July 9, 2006 the plaintiff filed a writ against the Crown with regards to the findings of the Public Affairs Assessment Board held October 24, 2005.  The suit was based on the fact that irrelevant information relating to the plaintiff was apparently considered by the Board in making its assessment of her for career reassignment to Public Affairs. 
7.
The Public Affairs Assessment Board had considered the following irrelevant matters: the Plaintiff’s age, her debt consolidation (student loans) and her health all contrary to the policies governing such assessments.  
8.
The irrelevant references included in the assessment of the plaintiff for reassignment to Public Affairs were sufficient to downgrade the plaintiff as a candidate from above average to average.  Of ten candidates for 5 positions the plaintiff was ranked 6th.  The plaintiff contends that this was sufficient to disqualify her for reassignment to Public Affairs.
9.
The information before the Public Affairs Board held October 24, 2005 was not communicated to the plaintiff when its decision was orally conveyed to her.  The plaintiff had no reason to suspect that irrelevant matters were considered when the decision was made.

10.
The Plaintiff discovered that irrelevant matters were considered when she obtained the specifics of the findings of the Public Affairs Board through Access to Information and Privacy.   The plaintiff was not told by anyone of the findings before then.  

11.
The latter was an internal document which the plaintiff discovered five months after the Public Affairs Board sat.  No grievance was filed as grievance procedure did not apply.
12.  
 November 15, 2006 Prothonotary, Lafreniere without oral submissions or consideration of the merits of this case decided in favour of a motion by the Crown to strike the plaintiff’s claim on the basis that internal grievance procedures had yet to be exhausted. 
13.
The finding arguably violated Federal Court Rule 3:
“These Rules shall be interpreted and applied so as to secure the just, most expeditious and least expensive determination of every proceeding on its merits”  
14.
The plaintiff had grieved 5 separate occasions with no results even though some of the grievances were 12 months old. All but one grievance were abandoned on the advice of the plaintiff’s commanding officer who said the plaintiff had no credibility, the grievances were an administrative problem for him and promised to solve the problems if the plaintiff gave him 12 months. The Canadian Forces culture is to trust the chain of command.  The problems he said he would solve never were.

15.
Concerning the outstanding grievance (filed January 9, 2006 on the administering of repeated career reassignment requests), the Canadian Forces requested an extension of the 60 day reply time for a further 6 months which I agreed to. 
16.
The extension expired July 24, 2006 without response from the Canadian Forces.  The plaintiff had requested disclosure of the material which the Canadian Forces would be using to assess the grievance (a normal request).  That was never replied to.  
17.
At the end of July, 2006 the plaintiff submitted a formal request on the status of her grievance.  The plaintiff received a response by email over 5 months later saying that the grievance had been held in abeyance but now that the plaintiff’s case (this case – which had nothing to do with the grievance at all) had been dismissed, the Canadian Forces were reopening the grievance.  
18.
The plaintiff was told to expect a formal request for a second extension.  The plaintiff was also told that she had been sent a formal notice of the suspension of her grievance August 17, 2006 through her chain of command.  The plaintiff never received that communication.

19.
The plaintiff reasonably views the grievance procedures within the Canadian Forces as a sham.

SUMMARY OF ARGUEMENT
20.
The plaintiff did not fail to follow grievance procedure concerning the subject matter of this suit as there was no grievance to follow.

21.
 Prothonotary Lafreniere did not recognize that fact, and disregarded Federal Court Rule 3. 
22.
The plaintiff contends that the Order of Prothonotary Lafreniere disregarded Federal Court Rule 30 in that the plaintiff did not consent to an order being made.

23.
The plaintiff contends that the internal grievance process of the Canadian Forces is so lacking as to be a sham with no value to those who may grieve through it.
 

 

 

 

 

