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	Court File No.: T-990-06

	 
	Vancouver Registry


 
 


FEDERAL COURT -- TRIAL DIVISION


BETWEEN:


MELANIE GRAHAM



Plaintiff

AND:

 

HER MAJESTY THE QUEEN


Defendant

 

AFFIDAVIT OF PLAINTIFF

I,  MELANIE JEAN GRAHAM, of apartment 118- 254 Gorge Road East in the city of Victoria BC V9A 6W4, Army Logistics Officer in the Canadian Armed Forces, make oath and say as follows:


1.  
I am a plaintiff in this action.  I have personal knowledge of the matters herein deposed to, except where the same are stated to be made upon information and belief, in which case I verily believe the same to be true.

 2.
My rank is that of Second Lieutenant in the Land Element of the Canadian Forces.  I have served with the Canadian Forces as a regular member since January 2002, and prior to that with the reserves since October 2000. I am currently employed by the Department of National Defence in the Canadian Forces at the Fleet Logistics Support Centre of Base Logistics, Canadian Forces Base Esquimalt.
 
3  
This suit has to do with the Canadian Forces considering improper matters when I requested reassignment to the Public Affairs Branch of the Canadian Forces. 

4.
In July 2005, I was ceased in my training as a potential ship commander and recommended by my chain of command for reassignment to Public Affairs.  

5.
I commenced familiarization training in August, 2005 but had almost 3 years experience as a Public Affairs Officer acquired while I was on a temporary medical category and unable to go to sea.

6.
As a part of the assessment process a personnel file was to be prepared by the Personnel Selection Office (with the support of my originating unit, the Naval Officer Training Centre Venture) for submission to the Public Affairs Review Board to be held in October 2005.  

7.
I asked to see this file to ensure its currency and accuracy but was told the file was unavailable.  

8.
In September 2005, the Navy Public Affairs Officer overseeing my familiarization, Lieutenant Commander Hubert Genest, submitted an above average assessment of my capabilities in September 2005 in support of this application for reassignment.  Attached hereto and marked exhibit A to this my affidavit is a true copy of the assessment dated September 12th 2005.  
9.
My file was to be forwarded to the Public Affairs Board scheduled for October 2005 with the results of the Personnel Selection Officer, Captain J. Haisell’s interview and assessment of myself as an above average candidate for Public Affairs Officer. Attached hereto and marked exhibit B to this my affidavit is a true copy of personnel Selection Report about me.

10.  
The Public Affairs Board sat on the 24th of October, 2005 in Ottawa, to assess 10 candidates for 5 Public Affairs Officer positions.  
11.  I was orally informed by the Personnel Selection Officer Captain J. Haisell and the formation headquarters executive officer Lieutenant Commander, Linda Cowen, in early November, 2005, that I had been approved for Public Affairs but not selected.  I requested from these two officers a copy of the message (a standardized official means of electronic communication used by the Canadian Forces for the dissemination of official messages to recipients) that had apparently been distributed by the Canadian Forces Recruiting Group and said to contain this information.  They were unable to provide a copy of the message.

12.
I was told by my chain of command (supervisor) Lieutenant Commander Mark Shepherd that I was to choose another occupation from a list made available at that time.  I was confused by the information that I had been approved but not selected and requested additional information from both my supervisor and the Personnel Selection Officer on the reasons for the decision of the Public Affairs Board.   I was told by the Personnel Selection Officer Captain J. Haisell and by the Executive Officer of the formation headquarters Lieutenant Commander Linda Cowen that there had been efforts made to eliminate the fourth candidate so that I could be moved up to the number five ranking, but this had apparently been unsuccessful.

13.
I was puzzled by the mixed messages I was getting and submitted an enquiry December 16th 2005 to the Directorate of Access to Information and Privacy (DAIP) for information on the ages, genders and ranks of the successful candidates.
 14.  
On the 9th of January 2006 I submitted a grievance through my chain of command, now at the Canadian Fleet Pacific Headquarters concerning the faulty administration of my three requests to reassign to Public Affairs, submitted February 2003, February 2004 and July 2005 respectively.  My complaint was that the Canadian Forces had been in a position to consider my application for reassignment to Public Affairs in 2003 and again in 2004 and had refused to do so.  Attached hereto and marked exhibit C to this my affidavit is a true copy of this Memorandum Application for Redress of Grievance Failure to Properly Consider Application to Public Affairs Officer. Attached hereto and marked exhibit D to this my affidavit is a true copy of the Queens Regulations and Orders (QR&O’s) Chapter 7 Grievances.  Attached hereto and marked exhibit E to this my affidavit is a true copy of the Canadian Forces Administrative Orders (CFAO’s) 19-32 Redress of Grievance.   

22.
On the 24th of January I submitted a memorandum to my supervisor, Lieutenant Commander Connor McKee, Commanding Officer of the Canadian Fleet Pacific Headquarters, expressing concern with regards to my grievance as new information had come to light that the Public Affairs Board of October 24th 2005 had not, in fact taken place.   Attached hereto and marked exhibit F to this my affidavit is a true copy of this Memorandum dated 24 Jan 06.  Attached hereto and marked exhibit G to this my affidavit is a true copy of the letter from the Directorate of Access to Information and Privacy file number A-2005-00767/Team 4 dated 16 January 2006.

23.
On the 26th of January I was forwarded a copy of the message from the Canadian Forces Recruiting Group sent 14 November, indicating that I had not been selected for Public Affairs.  Attached hereto and marked exhibit H to this my affidavit is a true copy of this email message from Lieutenant Commander Linda Cowen.
24.
On the 7th of February 2007 I received a request from the Director of Military Careers Administration and Resource Management (DMCARM), the regulating authority for the grievance, to extend the timelines for their response to the grievance by six months.  This was agreed to thereby establishing a time limit of the 24th of July for their response. Attached hereto and marked exhibit I to this my affidavit is a true copy of the document identified by the Canadian Forces file numbering system as 5000-12 TD Y06012402 (DMCARM 6). 

25.
On the 17th of March 2006 I received a package of information from the Directorate of Access to Information and Privacy (DAIP) containing the notes made by the members of the Public Affairs Assessment Board held on October 24th 2005, detailing their assessment of my suitability as a Public Affairs Officer.  Attached hereto and marked exhibit I to this my affidavit is a true copy of the Occupational Transfer and Reassignment Selection Board Findings and Recommendations.

26.
An examination of the document received from DAIP showed that the Public Affairs Board had written, on their assessment of my merits and capabilities reference to my age, reference to a short time in the branch until Compulsory Retirement Age, reference to serious medical problems, reference to debt consolidation and reference to personal distractions.  These references were erroneous and misrepresentative and not in compliance with the criteria laid out in the terms of reference stated for the Public Affairs Board Reassignment assessment.

27.
I found this extremely troubling and went to the Chief Clerk for the Canadian Fleet Pacific Headquarters Petty Officer 2nd Class Heidi Harder for advice.  As Chief Clerk she is required to be fully versed and is specifically trained in the processing and handling of all administrative matters including grievances.  She appeared to be shocked by the contents of the Public Affairs Board in that they made direct reference to age and disability, financial status and family status.  She made some comment that the officers on the board should have known better, or words to that effect.  She made no recommendation to initiate the grievance process or the harassment process but indicated that the situation clearly merited attention as the actions were discriminatory and counter to Canadian Forces Policy on compliance with Employment Equity.  

28.
I sought further advice and guidance from professional associates Commander Michel Guerard and Commander Derek Davis.  Both officers were also shocked by the content of the Public Affairs Board assessment of my capabilities.  All officers are trained in policy on harassment and employment equity.  Commander Derek Davis has worked in Human Resource management and administration for several years and is trained and experienced in the applicability of grievances, harassment complaints and mediation.  Neither of these two officers recommended turning to the grievance process as they felt it was not able to deal with a violation of the Employment Equity Act or the Canadian Charter of Human Rights and Freedoms.   
29.
On the 3rd of May I was reassigned to the land Element of the Canadian Forces as a Logistics Officer.  This reassignment would require that I begin my training all over again in the Land Element of the Canadian Forces, creating an 18 month delay in career progression.  Attached hereto and marked exhibit J to this my affidavit is a true copy of the email message from Harder PO2 HL@CFP@Esquimalt dated May 12th 2006.  

30.
I was troubled by the reassignment and the further delays in an already delayed training this represented.  I began to research my options and was transferred to Base Logistics as an Army Logistics Officer.  After careful consideration and research I determined that there was no solution available to me within the context of the Canadian Forces internal procedures for resolving complaints.
31.
On the 8th of July 2006 I submitted a Statement of Claim against the Crown for Discrimination on the basis of age and disability Attached hereto and marked exhibit K to this my affidavit is a true copy of this Statement of Claim Court File T990-06.
32.
On the 28th of July 2006 I submitted a memorandum to my chain of command (supervisor) at Base Logistics requesting information on the status of the grievance submitted on the 9th of January 2006.  The extension on the grievance had expired 4 days earlier with only verbal assurances from my immediate supervisor Rob Senkpiel, the Technical Services Officer, that he had been informed by phone the day before that a reply was pending and would be available through my chain of command (supervising officer) the following week.  Attached hereto and marked exhibit L to this my affidavit is a true copy of this memorandum file number CFP: 5000-1 dated 28 July 2006.

33.
On or about the 3rd of August Lieutenant Commander M. Blouin, the Customer Assistance Manager at Base Logistics and my supervising officer handed me a copy of an email message he had received from Major O’Halloran of the office of the Director General of Military Careers, informing him that he had recommended that my grievance had been suspended on the basis of Queens Regulation and Orders Chapter 7.16 pertaining to Suspension of Grievance.  This regulation specifies that the initial or final authority in receipt of a grievance may suspend any action in respect of the grievance if the grievor initiates any action claim or complaint in respect of the matter giving rise to the grievance.  Attached hereto and marked exhibit M to this my affidavit is a true copy of this email message from O’Halloran Maj MM@CMP DGMC@Ottawa-Hull dated Thursday 3 August 2006.

34.
The grievance submitted was related to the faulty administration of my ongoing efforts since 2003 to be reassigned to Public Affairs.  The Statement of Claim related to the irrelevance, discriminatory nature and damaging influence of information included in the assessment of the Public Affairs Board of October 24 2005.

35.
I am very familiar with the grievance process.  I submitted a grievance on the handling of my Training Review Board and the erroneous and damaging contents of my divisional notes (ongoing instructors journal of a students development in training) in November of 2002.  
36.
The original submission had been vetted and deemed correct and valid as to format and content by the base harassment advisor prior to submission to my Commanding Officer Commander Randy Maze.  When I met with him to discuss my submission he said he could throw it out because it was not formatted correctly but he would assign an assisting officer to help me revise.  Attached hereto and marked exhibit N to this my affidavit is a true copy of this first grievance file number 4500-2 dated Nov 02 Grievance Against NOTC Venture by A/SLt Graham B84 983 777.
37.  The second grievance was submitted in December 2002 in the same format as the first with minor rearranging of content. Attached hereto and marked exhibit O to this my affidavit is a true copy of this second grievance 4500-2 dated Dec 02 Redress of Grievance TRB 28 Nov 02 A/SLt Graham B84 983 777.

38.
The response to the grievance was not returned to me until May 30th 2003, five months after the original submission with no request for extension. Attached hereto and marked exhibit P to this my affidavit is a true copy of this memorandum NOTC: 5200-3 (CO)

39.
In June 2004 after recovering from cancer treatment I prepared a series of memoranda as redresses on the earlier grievance submitted in 2002 as well as grievances on the results of a harassment complaint submitted at the same time as the first grievance, a grievance on the failure of the Base Personnel Selection Officer to assess my capabilities for any other occupation other than the one for which I was training.  
40.
These grievances were submitted to my commanding officer, Commander John Gardam.  I was told by my commanding officer at this time that I had no credibility and though all my concerns had merit, I would achieve little in pursuing the matter beyond confirming myself as an administrative burden.  My commanding officer advised that I trust the system for one year, trust him for one year and he would resolve my career issues.  This is not in compliance with guidelines for the regulating or initiating authority with regards to grievances.  It would also put me well outside the six month time line for redress.  Attached hereto and marked exhibit P to this my affidavit is a true copy of this series of grievances.   

41.
I was offered an opportunity to consolidate all into a single grievance or to resubmit at a later date.  The firs option is not recommended by the grievance authorities with the Canadian Forces and the second option is in fact precluded by established timelines for submitting redress.  I declined this option.  Attached hereto and marked exhibit Q to this my affidavit is a true copy of my memorandum declining Consolidation of Grievances.

41.
I have lost all faith in the grievance process as a result of my experiences within the Canadian Forces since November 2002.

42.
The Canadian Forces considered improper matters in assessing my capabilities for reassignment to the Public Affairs Branch of the Canadian Forces.  As a result of their consideration of irrelevant erroneous information my assessment was downgraded sufficiently to miss selection by one placement.  
 

	SWORN BEFORE ME 

at the District of
the Province of British Columbia, 

this         th day of ,
	 


 

 

	______________________________________
Commissioner for Taking Affidavits



 
	_____________________________
Melanie J. Graham

 


 

